
 

EMPLOYMENT DISPUTES: HIGH COURT vs INDUSTRIAL COURT - (Moemedi Tafa, Partner) 

In yet another landmark decision, the Court of Appeal has put to rest a long-standing question on the 
jurisdiction of the High Court versus that of the Industrial Court on employment disputes. 

 

The High Court, in the case of Kabelo Teisi vs Furnmart (Pty) Ltd, had ordered that Furnmart pay 
Teisi the sum of BWP 318 402.00. This being the equivalent of 21 months’ wages for unlawful dismissal. 
Furnmart appealed that decision.  

 

In addressing the appeal, the Court of Appeal was tasked with determining whether or not the High 
Court as a Court of law could consider, and apply equitable considerations as applied in the Industrial 
Court. 

 

In arguing for Furnmart (and distinguishing between the jurisdiction of the High Court and that of the 
Industrial Court), it was argued that the Industrial Court, as a specialised Court created by statute, could 
only act within the confines of that statute and accordingly only award compensation. The Industrial 
Court has been established under the Trade Disputes Act. It was further argued, for Furnmart, that in 
awarding compensation, which differs entirely from damages, the Industrial Court was compelled to 
take into account various equitable considerations (such as the age of the former employee, the length 
of unemployment, the actual loss suffered, the circumstances of the dismissal etc.). These factors 
(provided for in the Trade Disputes Act) would assist the Court in reaching a just and equitable sum as 
compensation for the unlawful termination of the employment contract. 

 

It must be noted that the Trade Disputes Act specifically identifies the “Court” as being the Industrial 
Court. Compensation for unlawful termination only arises where the Industrial Court finds that the 
termination was unlawful and such an award is in accordance with the Trade Disputes Act, which 
specifically provides for compensation. 

 

On the other hand in considering the jurisdiction of the High Court, as a Court of law, and enjoying 
unlimited original jurisdiction as provided in the Constitution, it was argued that the High Court could 
apply any law and that, in doing so, would apply the common law, where no statute specifically existed. 
The High Court, as a Court of law, would accordingly be limited to awarding damages (with no 
consideration to equity) for breach of contract and not give effect to the equitable considerations of 
compensation as provided for in the Trade Disputes Act. 

 

The Court of Appeal in agreeing with the above arguments confirmed that the High Court was a Court 
of law and not a Court of equity. Awards of compensation are equitable in nature. The effect of this 
decision (and taking into account the recent Barclays Bank decision on damages for unlawful 
dismissals) is that an employee seeking any form of monetary award from the High Court, on the basis 
of an alleged breach of contract, would be limited to an amount equivalent to what he would have 
earned, had he served his notice period under that employment contract. This is irrespective of the 
manner in which the employment contract may have been terminated. 

 



In the Furnmart case; as the former employee had already been paid his notice pay upon the termination 
of his employment contract, the Court of Appeal in upholding Furnmart's appeal, did not award any 
damages to him. The award of BWP 318 402.00 was set aside in its entirety.  

 

It has therefore become quite clear that employees seeking monetary awards for unlawful terminations, 
would be better advised to approach the Industrial Court rather than the High Court. It is, additionally, 
advisable for employers to make provision for termination of employment contracts on notice, especially 
when entering into fixed term contracts. 

 

Further note must however be made of the fact that the Industrial Court, on the other hand, has no limit 
on the extent of compensation it may award and has, in some instances, proceeded to awarding 
compensation equivalent to twenty-four (24) months’ wages. 

 

An obvious consequence of this judgment, is that there is now likely to be an even greater influx of 
claims instituted at the Industrial Court as opposed to the High Court. Accordingly, the terms on which 
employment contracts, conditions of service and/or collective labour agreements are concluded, are 
undoubtedly of utmost importance, particularly at times of disputes arising. 

 

Moemedi Tafa, our Partner in the Litigation and Arbitration Department represented Furnmart (Pty) Ltd 
at the Court of Appeal. 

 


